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DISPUTATIO J^IO JCA 

l 

D E .- 

EMPTIONE PER ERRoREM 
CONTRACTA. 



C A P. I 

Emftionis Etymologiamejusdemqtte varm shnifica 
tus,fromifiuas Appellationes, Or.jhem , Definttio 
ttem, ttem ErrorisT>efittitionem,Etymum,varias Si* 
gntficattones , ab ignorantia T>ifferetttias & q}^ 
Jf inltiones continet. 

I • • 

f u 

jriufquam Emptionis Definitioncm ipfarnquc Nfateriam 
aggrediamur , pauca de prioris Rubricx vocis ctymo 
cjufquc vanis fighificatibus, promifcuis appelluio- 
l nibus & origine pracmittam,ut ita ienfumcjus facilius 
| perciptamus. VocabulumEmptionisiciturcju;dam t 
quos inter Pacius in Tr. de Empt. & P cnd. Axhm. 
6. zbEmcre deducunt, fic vcrbum Emere fimplcx & mcrc ktinum 
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ATIO JURltilCA 

Jam compofirum cflc purant cx e 8c mem % 
z contendun:. C ncemit, cx meo facit fuum. Alii deniquc 
jia is , qui quid b \pU mem : undc iucu iu£ , quali iuh n&lv^ 
nrobabilius denvam :itur, ut res mea fiar. Hinc m /. 8o, § •//. 
uia in emptbne tC. t, neminem pojje zideri rem UUm vcndidijfe % 
Contrab. empt. i/ r, TW emptvrcm tranfmt,- Vnf Vollii 
dMfiU * Conna*. l /. V/ C tf. A • ' • 



Etjmolog. in 
nadv. C. 8. 



1 1. 

• r vmolociaacivaiiase}us vgnificationes pcrgimus: 
Vift empttoms i . • f b f , B p t ioni*vocabuloomncm alicnmionen» 

<om P lcxafu.ikvweiur,- / Vend.tionis appcllatione 

^ Adde Rx-^arJ. /. 4. — C. . ». tdque vet 
e.tam legatum <f^^„ qu , fscpe ptsxipuam ahquam 1, etiem 
b 'TZ ^ * . m qu-bus nuila divcrfi- 

poncrc lolebant iWkarent ; uti eft cxcmplum 

uusrauo apparc..., , 0 ,, m ommbus alicnatl0 ni- 

k f i ni ' m n,ir TSlA « ifi hcredum Inftitutionibu*,. 

, trSJr •'• Emancipatiombus $. «. ^jti*. 
L & in Ad bus, qu* pcr *s & hb.am ficbanr. Vid. 
7J°NM. lu ■■ * sltJi. C. £. ft) l>ro P rie rc- 
f icaucmptons d i m contraclus cmptiorws, .vcndnionis par- 
rm quaunuscc . , 'lura prore accipicnda .n ccrtum prcuum 
d indum confcntit : &dei que (}) ipfumf contraftum , qui cmpt.o, 
vcnJitio dicitur, • i m /. 7. pr. & %. 1. /. 6*C. D. de Ctmtrab. empt. 

1 . $. nlt. D. de i. /. 7. $ 4. Z>. />" plunbufque alus 

jCIS. . . 



I I l. 



- • 

Srqultur, ut quxdam de promifcuis Emptionis appellationibn* 
dicamusjicct magna iit dirTercntia mtcr cmptorcm & vcnditorem: 

-< i ) nam h.c rcm ; ilJ e prctium piaeftat : (i) hic vcadere ; illc cmerc 

- - di- 



I N A U G U R 



dicitur ; 8c contra&us ab hoc vcnditio , ; u 
Utriusque tamcn nominisappellatio promifc «Ho cmptjo 
Ut alterum pro altero, aut potius pro utrnq* fopc ulurpaiL 
vero ubi momcntum rei in ea fitum cft-, haH : ponaturj nunqu 
u r * cj 
hgunt, 

ver^paucis rum 'iliuftrandaT' Culac.' 7 o ? *>»< i f i «"- Qlt* 
nre Jvcrjui Robcrl. in d. I. 10. pro ^L 0 / 1 . 1 * Li , m , ***** 
fcnfus : Vctcrcs ufi funt cnW,, ,/? " ;t 
bulopromifcuc, idcft, ut & fcoJ«a>^ oisc.on.rque voc, 

notatus a Robcrto /. > J^ t 8 ^T'^ c ™ / 

rt T / iMcn us cuim i.larum I> 

gumeft, utivetcrcsemptionis voce P; o v ^ illoni$ & vicc w . 

Ta venditionis pro cmpt.onis, itactiam locao 0nis & con(Ju aionis vc 
cabulo ufi funt, ut patct cx /. 15*. $. ult.j |0 ^ 2 ^ /; ^r. $ 
*/* . Locat. ubi adio locati & conducti promf.L Jv . yf ur p a i ur. Quam 
plurima criam funt excmplapaflim in leeibus u biquod modocm- 
ptioncm dixcrunt , paulo prfl 9 vcl tomr3| runcu . 

pant , uti v. g. in /. 2. $. . 3. §. ,. /. 9 . ,„ 

y&i. /. 10. Jecj. /. ; r / /. ^ 

/. 74. /. 64. </e Cintra». emj/. .. ij. & l. 31. §. »/r.72 
ty£<tV/. f</i#. Ratio ejus eft , (1 ) quod qui emptioncm dicit , comple- 
dritur ctiam venditioncm, & contra, qui nominat venditioncm t 
comprchcndit ctiam cmptioncra: (2) per cmxJl'*».», imperfccro quo* 
dam loquendi gcnerc, partis nomine totura intelltgitur: 3 cx nv 
tura relatorura , uno rclatorum nominato, intclligitur corrdatum: 
(4) ncc cmptio finc venditione, nsc venditio Gnc empcione eilc 
poteft. Et nulla caufa cft, cur hunc contractum cmpnor.em po. 
tius, quam vcnditioncra appcllcmus : vid Connan. /. •j.commem. 
j*r. civ. c 6. Hinc in /. 56. oU *s£dil. edttl. fidejuflbi- emption is 
dicitur, qui fidejuflu pro venditorc (niminira in cmptionis ncgo- 
tio) licet non fit diffitendum , vetcrcs emerd^ vcndcnd?quc voca* 
bulo aliquando quoque ufos fuiltc iti locand conduccndo; ma- 
xime, fi publica locarcntur, conduccrentur '•' vid Hjgm. /. i.deLi~ 
mtt. conftit. pag. 11%. & ti+ Feft. in voct fcndttioneu Ctccro /.3. 
in Vcrr* c. 16. & Cujac. d. /. 9. Obf. lj. 

A 1 
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^ ATIO JURIDICA 



. IV. 

.'iter 



1 e :dnn. de Origine, qux exjure gentium 

lltaD f,?.quc vidcamus, deContrab.empt.l.f. de /u/rit. &Jur.l. 

rcnctcnJa /. i. § * %. !,fl. de }ur. nat.gent. & civ. Nc- 

fr. & §. i. de P*L DUj vporibus cmptio dcmum fucrit 

uc obftat, quod ; ^j on cnim antiquitatc tcmporum, 

.urodu&a , Plm. I. & civilia jura diltinguuntur, ait Wis- 

ufu&rationf. - ^ Fluxit aulem a permutationis 

«enbach. Dtfp. xs. W- „ Hfu de Empt.&Vend. Cum cn.m 

ontraftu vctuihmmo § a , iud MerX> a|i(|d p rcuum ^ 

| im non cflct numrr. , j(icli r flaaut)libu f(n 

arctur; hommcs inu - j J ufu & fc £ neccflilatlb 

pcrunt , donec : unden * bfo fl - £ : 

e h^erctur matcna, qux. r r », . ** «. , , _ , 
ma«o™^ fubvcn.m. v,d. /..,.*.,* 

Xlontrah. empt. 



Hifce prxmiflis Etjj'i*>nj« aehmrioncm explicare c rc forc vi- 
•Jctur. Brcviter igitur lehnimus , quod contratlus confenfua/is 
re pro certo pretio tra cnda. Tlia cjus funt Requifita fubftan- 
laliaj Conienlus utriu(}ue& cmptoris & venditoris > Mcrx apar- 
c vcnditoris. Prctiu.n a partc cmptoris : quoriim unum fi dclit 
Emtio non cft. Duobis ofterioribus omiflis, dc Priori tantum 
agemus; & altcram 'Vubncx voccm Errorem, tanquam conlcnfui 
maxime contrariu, . /. iy. de furisdttl. I. 116. §. 2. de R.jur. 
L %, fr. dc fudicits. /. 8. & 9. C. de fur. & FsB. ignorant. paui 
cis illuftremus. Error autcm detlniri porcft •> quod fit alteriZ pr% 
alto vei falft pro vero exiflimatto, vcl ctiam opinio veritati CQmrsrU. 
Errarc propnc cft v^ri 5 ut Virgilius, 



Jnter tjuas / . ens a Vli t nere j) id$ 

magrtM, 



Et 



I N A U G 




» j D - ... twww B»rrwv a j;> _ • 

palci ufurpatur , quia animalia Erraiuo ,r ' 1 J} ,ani & : 
tur, Pirgi/. £<7<£. i. t//. o. c:t 1 Vagando • 



///* meas errare bovet ( »f cernis ) ttfv 

JEt Eciog. lr. vf. %v 

- MUle mea Sicnlis errant in montih r , ? , r . ;<f 

Vid. Feft. in vocc Vagi. Errarcet ,n„. 
E^proamoreponuur, «t patet „ f.S,^^ 

Ubi pater Parnphili, dum optat, fiiiam raum , mow ^ 
cnntus erat , ddcrcrc , inquft : Te oro . D . j 9 |uioo_ 
Et cx Vngilio, £„. «7/. „/ L. ^^r iMH 



t>/ t/i^/, *t perii, ut ^Jus alduHt 



error. 



TMfcrt et.am Error ab Ignorantia ; mm fl) | gnowm ; a , c| . 
*bfent,a notltiXj Error cjusdem cft Jc r r, v .,:o. ( i > Q u , ,W 
j_nt, nulhra habcnt noutiam y qut errrmr, ron omn no, lcd _Ii- 
quilcm habcnt noutiam. (}) E.ro- non ro. :it e,!e fine Ignouiv 
tia; Ignorantia vcro iinc Errc- . narn hic n_:ci:ur cx ili^ 

VL 

• * 

Iftiscognitis vidcndum cft, quibus fftcallbus crror cmptioncra. 
vrtiet, vclnon. Materi- lane quaro maximc perplcxa ipfi Giouo 
vift fuit L. a. C. 11. $. 6. Vidcndura autem, ( 1 ) an vcrus.ad* 
fit crror, an prartcxtus crroris, an vcro arabu;u»tas vcrbi, qua_ 
pcr intcrprctationcm tollenda eft. (1) Si vcrus adfit crror , : nn 
fit efficax , an concomitans , circa rem principslem, vcl acccflo. 
xiam , cx ignorantia vincibili , vel invincibili cnatus : fi fit cfii- 
cax f fivc eUcntialis ciica rcm principalem , cmptio, uc U cjmhbce. 
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JURIDICA 

1 S i" 

r ( l fidci, fivc ftricti juris, ipfo jure 
•aus, five W ^fitinvincibiiis: vid./. c 7 • dtObl & 
prxUxtim li ^j, dc C£Cpis CO gitat. Si vcro conco- 
enim dc alliftj a|c nocetenanli . nam fibi imputare dc- 
, :u accidcmalis ^ rincipalls non accuratius invdt.gavc- 
maccidcmia ^ u |' ucrit / 59 . ^ /> 4 tf. Vid. 

r ie " P m ™ r Promotor mcus , ob cximia in ftudia 
. ' , ^uT no» vcnerandus , ad P#+fi 4* Of. bm. 

i. t. 9. §• * 



C A P. II 



'«■ios errores, qll ibus contraffus emftionis, venjl- 
tionis vitiatur, lcgcsque Jibt tnvtcem obftantes eX- 
fonit atque con<*l' at - 



; J Ideamus nunc, circa qusc Error committatur , fcquid juris 
V fit in fingulo crrorC commiflb. Erroraucem committitur circa 
ipfum contractum ,id e(r,ipfam Venditioncm, in Pretio,aut in Pcrfo». 
na, autin Merce,aur inQuantitate rei vcnditsc. Sierratumfitcirca 
ipfum contra&um, fiyccaufam dominii transferendi,arduacft quac- 
ftio: dusc enim hoc in cafu quaeftioncs,alteradeObligationc,&aIte* 
ra de Dominio oriuntur. Non eft dubium , quin talis error vitict 
Obligationem, & efficiat, ncutrum contradtum vim habere: eccc 
cafum ! Dedi tibi pecuniam quafi donaturus ; tu quafi mutuam ao 
ccpifti, & refpondctUr, neque Donationem neque Mutuum con- 
trahi , iecundum /. 18. pr. de Relf. crcd. & recte: nam Donatio 
cflc non poteft, quia tuus non adeft confenfus, qui non ex cau- 
fa Donationis, fed mutuo acquirere voluifti j ncque etiam Mu- 
tuum, quia mcus non adcft Confenfus , cui non fuerat animus 
contrahendi, fcddonandi: finc Conventionc cnim comra&us cflc 
lcquit, /. 1. f. 3. infin. D. de PaH. Convcntio autcm (ut omni. 
tus notum) non tantum unius , fed duorum pluriumvc in unum 

placi- 
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tantum animus unius dominu transfcrendi ad^ tl , ad quod tamen 
tfle&us ex utraque partc contrahcntium r&yjimur, /. ff.de Obi 
& Atl. Utnusquecontrahentisautcmafteftusnorrconcuirit , Hutra 
que caufa ad dominium transfcrendum non fn idonca. Cafus ell 
talis: ego t»bi dedi pecuniam quafi depoGf.ni; tu qir.fi routunin 
accipis: nec depofitum ncc mutuum eft fccurdum d.l. i3. %. i.ac 
Reb. cred. I. 8. & 9. Commod. Pofteriorc vcro in cafu fi urraquc 
caula fit idoneajulianus putat, dominium transfrrii ; 8cait,fcnoa 
animadvertere , cur incrhcax fit Tradito in /. 36, de Acq, rcr, 
Bom. Addc Vinn.a^ $. 40 Inft. de Rer. divif. 6i mcrito: nam 
Traditio cum aflcctu utriufquc, Sc dantis & accipicntis.,donvmura 
iransfert, D. I. ff. dc O. & A. junct. d. $. 40. de Rer. div. Et 
nihil tam convcnicns eft aequmti naturali ,quam volunrucm urrius- 
que, de Dominio transfercndo confentientis, ratam habcri d. §. 40« 
At dices fortc: difTcntiunt in caufa Dominii transfercnJi ; fcd re- 
fpondetur, talcm diflenfum obligntioni qutdcm obftarc, quae ex 
iila caufa nalci debct, non tamen dominio, quod traditionc in ac 
cipicntem transfertur. Neque obftat diflenfusincauits ifrndi cV ac- 
cipicndi 9 d. I. Tfi.in fin. de A. R. D. quia talisdiHt nkis pon.is rclpicir 
oblioationem, quam dominium, quod ctiara cx cauJa, luct filfj, 
transfertur , quamvis ex ea non naicatur obliguio: quamob etn 
Julianus in d. I. 36. in fin. conihrc dixit ? 'proprictntcm tranfire 
Huic t?.mcn /. 36. cx diamctro refragari vidctur U p .mi d. L 18. 
pr. de Reb cred. D~ hac antinomia prolixc cgic MelchiordcValen- 
tia in Epift. jvrid. Exerc. 10. & dc hifcc lcgibus concil«nndis Jcfpc- 
rarunt Contius / 1. difp. 9. & Bachov. ad Vrcj:\cr. thcf. 4. Vcrum. 
diltinguendum eft inter Traditionem frvc Tranllitioncm , & Con- 
tractum fivc Obligattonem , Traditioni pixviam : Julianus autcmin 
d. I. l4. non loquirur dc Obligatione/de qua prion ioco, fcd dc 
Tranilationc Uominii, dc qua fccundo locoegimus : qu:*:ruuren;m, 
ibi, an L>ominium transteratur, non vcro, an valcat Co.itmaus. 
Hoc ctiam quam tnaxime patct cx lcgis illkis coiljcauonc iub /sw 
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DiSrUTATIO JURIDICA 

lo de Jc4 rer. Dom. UJpianus vero in d.l. 18. loquitur de coo- 
adui five obligatione : nam quxntur lbi, non an transferatur 
ominium, fed an vaxa. Donat.o, vel mutuum : quod & »plum 
t;uit collocatio illius legtS, fub titulo deReb.crcd. fafta, inquodc 
'bligationc agi certumcu : vid. Charond. /. l. Vknf. c. 2 Meieri 
olleg. Argcntorat. ad rit. deAccj.Rer.d0m.thef.5z. Harprecht.*^., 
40. Infi. de Rer.div. n.l$& i-f- & Vultej. ddeund 7. & 8. atque 
jx in cffvclu Julianjs & Ulpianus conveniunt: nam vcrba illa 
\ /. 18. Nummos dccipMMU non fiert , pcrtincnt ad quaeftioncm 
Jbligationis, quam Ulpianus ibi tra&at; non vero fpedrant qua:- 
tionem Dominii, & nihil aliud denotant, quam quod mutuurn 
ion fuerit contra&um, & ita nummos cx caufa rautui accipientis 
j&os non fuifle : vetcres cnim fscpe , cura indtcarc vellcnt mu- 
uum non efle contra&um , ita locuti funt, ut patet cx /. 11 $. 
»/f. /. 13. /. 41. de Rcb. cred. Ucniquc fi ita non fiat interpre- 
itio , particula qnarc , quae caulam notat, efficeret , ut ablurda 
cflct fcntentia. Qptimc hoc indc deduci poteft, quod mutuum 
non fit : nam fi i J eflct , repetcnti non obftaret exccptio , quac 
ei nunc obftat, quia acc i| ^ns dominus cft fa&us non cx caufa 
mutui, led cx fola voUmtatc datuis j quam in dominio tramfc- 
rcndo naturali xquitat: ratam habcri, convcniens eft. Ad d. /. 18. 
vid. Hubcr. in Eunom. 

II. 

Si in prctio fuerit atura , diftingucndura cft , an fumma 
oncurrcns , in quar iterque & emptor & venditor confcn- 
.iunt, apparcat , an n< De priori cafu , ut & dc cateris, in 
auibus error eraptionem non vitiat, poftquam crrorcs, quibus ca- 
dcm vitiatur, expofuimus, fingulari Capitc agcmus: poftcriorcau- 
tcm in ca(u fi fumma concurrcns non apparcat, ut fi v.g. Vendi- 
tor viginti fe vendidifle, emptor vero dccem fc cmiflc putat • nulla 
cft emptio , /. 9. in pr. de Contrah. empt. vid. Cl. Voct adeund 
tit. %. c. prope wcd. Hoc taracn ita cft, nifi vcnditor dcccm cor> 
tcntus eflc velit ; quia contcmplationc vcnditoris cjusmodi cmptio 
■ulla eft, Arg. /. 1. $. 4. D. de Ferb. $bl. Vid. Mjcfteit. Sed 

dtq*4 



INAUC Uu, 

dtque Trattat. illuftr.jur. de Empt.&Vend p 
Li.de P.Obl. in verbis, nift &c crro r ^ ^ Cu i ac * ad 
tanquam emptionem nullam non reJdcnr ' - J cr,or,a . com niu-o. 
crrorcm fucrit contradh, in princiiio r V ,u cuiri * Jnof o per 

ximus. "^* -*q«enai qu*dam d- 

I I I. 



Tranfimus ergo ad errorcm, circa remfo mcrccm comm :, njm . 

in i| 
n Qii 

acceflionibus. Vid.Cl.van Eckm^^ ^ ^ ^ C , w/r ^. , w 



Ubi d.ltmguendum cit , an erratum f, crir In (o 
in iubftant.a, five matena ; an in parte : an n q J, lilalc £ / n If 



$. .7. &tomnt**s. S. m ipfo rcicptjK c , nulla clt tmnt.o/u 
fi al.ter fc vendcre fundum &mpronianu n a | ur , c C mcrc CJonic 
lianum, putat; v.d. /. 9 />r. $. i.^Cnw, fe / 4 de t , 
I4.fr.* ^jf.w/ ^w./»*/ * L%.%.6.D.p oEm - pr | dcm ctunl 
fi erratum fuer.t in lubftantia corpons , it. lamcn f fi n , hl j ex mi 
tcna vend.ta adfit. / 14. dcContrah.e»^ va | C rc cmm dicifur 
cmpiio rei mau.ata:, quam folidc aurq m contrahcmrs efle puta- 
bant, d. t 14. & ratio cjus eft , qu!J»i nnunuum altqmd aun nr 
mixti vd mfufi in !e haVt , quod L m hil haberct auri , emptk 
non valerct, d.l. 14. Secus tamen res ic, c na bct , '» menfa , aura 
vcl argcnto cooperta , atque contccta pcr crrorcm pro fohda iit 
vendita : Pomponius enim rcipondct, enptionem cflj nuilam ir» 
/. 41. §. 1 de Contrab. empt. quia rtbus auio coopertis , nihil auri 
eft immixtum , vel infuium; nequc p;rtcm co pons facit, nequc 
cjus poros ingreditur , & indc illaeio erpo-e avclli potefl: : qux 
omnia fccus fcfe habent in rebus inaurati^S: idco qui talcm mcn- 
famcmit, is omnino errat in matcna. NiCmovcre tc dcbet R L. 
quod plus auri fit in lamina, menfam ambe«vc,quam in iuperricic 
inauiata; atquc ideo multo magis cmptio ro*nf« coopcrtsc , quam 
inauratae valcre dcbeat : nam rcgula , mf&* nem ret * */'?*'« * KT \ 
habentis, valere^ femel reccptse , convcnicns eft , vcndifoncm rci 
inauratx, tanquam aliqtnd auri habcntis, valcrcj & contra, quod 
auro tantum eft coopertum, in le mhil habct aun » crgo lcconuum 
akerum rcgula; membrum talis vcnd.tio non valct. bimilc cxcm- 
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ubi pkrumque fupponitur , rcra principa- 
r lum eft in acccfliont ^ 0 £ orctl c {fe acceflbria : ldco tamcn, (i 
iemmeliorcm, atque ' pretii , quara pnncipalis, non 

j- acceflbria ahquando de Aur. & Arg.ieg. atque lta, 

^init eflc acceffio, v *\ tum Tk auro coopertum facta , benc m 
in&ionc intcr inatt» .&a x i i.deContrah.empt.Vid.Copc. 
ncordiam ^gurvtur' Jtf^ Rjcvard. /. x .var.c. 19. Wiflen- 
4» i.iZ.deVcrb.Obl. & tCr Colleg.argent.adtit.dcContrah.cmpt. 

b ch.<%. 3£: /w ^*^ ,9 f atos Wtfenb. inFaratit. ad cund.tit.n. 

$.13.« 12. ibiquc ■ - f Accurfn explicationc y 

6. & Bcon^^ J** nulla , quia pro folida erat 

quod ideo emptto racnr £ comrancntcs ^ aum crat , q uafi 

empta , aKjue hoc « & pro ^to haberetur, vid. /. ? . 

Sr^TX. l.^vLingrefluscftArapl.Com. 

vnkershoek. /.6. *M ■ R dicendum eflc vtdetur 

er fe non convenif , m lrtirc "* u "* , ■' llUU " , "« 
;/.p.$.a.C*/.i4.^ : rab.cmpt. 



1 V. 



* ■ « * 

Huictamen fentcnti a ^od ernptio non valeat, fi erratum fit 
.n matcria fivc fubftant -rporis, rcfragan videtur /.4C. infin.D. 
deContrah cmpt. ubi dic, 11 • Qucmadmodum ft vjj aurichaicum pro 
aurovendidttfctignorans »t aurum , <fuod vendidtt, prafict. 

Cuiac. ad i. w.dcVcrb.i Bronckhorft. ceutur.z.afert 53. & Wif- 
lenbach. <t\ Z>#. 2f. T! [ emptioncm nullam efle putant, quia 
in matcria fivc fubftan* vi ^ratum cft , nonobftantc quod a&io cx 
cmpto dctur : hoc eni a ^uamplurimum fieri ajunt , allatis hunc 
in finem §. ult.Inft.de L ^t.&Vend. /*£&.§. i.ffeod. i %%. $. z.dc 
Actempt. ubiCujac. V. & lib. i.obf.j. Wiflenbach.ii./. Anton. 
Auguftin. l.^cmcnd .. H lt. Hotman. ad tit. dc Acl.cmpt. Connan. 
/. 7. commentar.jur. ctv . 6. Meier. Colieg. argcnt. ad tit.ff.de Contrah. 
cmpt.^.x^.n.^. &/> cran./. i.c. ly.num.f.in fin. negationem in- 
fcrcndam efle putarr ^ e lcgendum , Emptioncm non cjfc ; quadc 
re vid. mfacap Cl.Voct ad tit.ffdcCoutrsh.tmpt.^.^. in 
nud. rcfpondeadum ait , aurichalcura in hac lcgc cflc aunim xrc 

mixtum 



m 



INAUGURALIS. 



mixtum, quod cx ip(a voce , prhre parrc latina , poft «iore 
ca, a vocibus surum Sc ^acW? 4/, demonthnrc conatur»" 
terioribus temporibus aunchalcum (eparatam quidcn 
riam fuifle, fcd vix cfle, ut Marcianus in illa !cgc *a? r r*~ 
meminiflc potuerit , quia Plinius jam fuo tcmpc c w ^ dudTHa 
rcpcriri deflifle tcftatur, atque procul dubio cjusn' 0 ^ Jt ' ' 
id eft, scs auro mixtum , Marciani tcmporc repe> 
modoin jere Corinthiaco, (ed & alias ficquentcr' \ 
auro cflct commixtum , vetcres mctallarii tunc ,. cm r° ns T 
«fcfc&um aquae chryfulc* artcm feparandi ignoi" - v *dcnr 
que in hac lcge cmptionem valcre, quia noiv 11 wiz 
tamum in partc cjut crratum fuit, arg. d. f. 1 4 
Avcranius d. /. i. f. rp. fcribir , hanc legcm mn' 
fuiflc , fcd cam multo difficiliorcm cfle , qutf* ctuv b 

oftcndit, aurichalcum & crichalcum intcr [ c \ wiffcrr* icriberv* 
dumquc orichalcum , licct aliquando fcriptum rcperiatur nriih^i- 
cum: nam vcteres facile au in # Sc o in «u convertebanf & **tm 
dicebant pro **r*m 5 ***** pro **T*t*\ **Uvro olla- *u } uo> 
*fi*tor<> & hujus gencris plura. Eft cni ' m vox G rarca 0' r f>V» 
**s montanum ab mont & , mnc p r ; ma ;„ onc h 0 

corripitur : vid. Fabr. in vce A'i c \ uxlcum &c Toirent. *d Sumn 
in ritell.O.f. Poftquam Averan. d. C. IOt ] ate otlcnderat, quc 
Orichalcum eflet fnecics quaedam mctalh. V cl tcns coiore aurco, 
vcl fpecics aeriialbi, idquc duplicis cile natune, nimirum f*Qi* 
tium tofofttes mfOHsi* nusquam aurum cflc, fcd ex jere r<rra 
Cadmea mixto, fieri, ut docct Fcftus in voce d.^mea j foffile vc- 
ro in India rcpcriri, Diodor. /. 3. BibUo'h. & PUn. /. 34. e. z. 
tcftantur tandcm : quo accuratius eam Icgem perpendcnt roag» 
fibimonftri inftar efle vifum, quod in ca continetur. Si vafec 
cmptio, pracftandum cft orichalcum , non aurum: vendidit cr^ 
orichalcum pro auro. Si cmptio non vaJcr , ptxihndumcu >re- 
twm aut quami intcreft, non aurum, aut nuriclialcum. ca 
autera lcge nec oricbalcam praeftandum c(t , nco rjuanti intercft: 
igitur ncc valet emptio, nec non valet emptio, qtiod ficri non po- 
teft. Rurfus fi ibt proponitur vcnditum onchalcum ,* quomodo pc*- 
tcft tencri vcnditor , ut prasftct aurum, quod vcndidit? Si vcndi- 
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v oric?.: .UiU, non vcndidit aurum: fi aurum vcndidit, non 
^v^ ^n <v : baicum.p.o *uro. Ncgan non potcft pugnarc intcr 

Dum udcbat huic lcgi incxtricabilcm crrorem ai- 
-V* & . ccnluit : f ngendum cfle cafum , cui hxc omnia con- 
tfuSt. v >t m quo valeat emptio, & tamcn venditor non 
"u^rxiu^ orichalcum, quod vendidit; ac rurius in quo 
alcum pro auro,fcd tamen vcndidcrit etiam aurum: 
nuc t»«*.W9tpn tcncatur prxftare orichalcum , fcd aurum. Ideo- 
w 1 c " um$ quo quis duo vafa, alterum cx orichalco, altc- 
aurO , mviccm adco llmilia , ut dignofci non poflbnt, 
*.'r anuc aurca efle putans, vcndidit unum ex his cuidam, 
np M gnorami, neque dcmonftranti, vel dcfignan- 
i : . v ?ftquam de pretiointcr fc convcncrint, ven- 
. s -., v c ^ 'pfc ultro accipit vas illud orichalcum. 

JDc ta)f r*u«n- cgc ag 1 manifeftura eft: nam omnia, qux in 
d. £. f ^onuiUJi , hu ,c quadrant: valct enim cmptio, quia nul- 
JdA>'n:tivenerrt criori qui cam nuliam reddcre poiTct, quoniara 
,uud in gcnere eflcr v cnditum : fecuseflct, fi vas utrumque ex 
n^co factum erat, uuu tunc cr ™tum eflct in matcria. EtquU 
m M valet cmptio, ut aureum fit pixftandum, licet ori- 
chalcum pro aureo fit vcndw,." 1 ^ <J uia utraquc vafa fucrint in ven- 
ditionc & obl'gatione, uti ln ° mni gcncris obhgatione-obtinct, /. 
12.8 de v. Obl. I. 3. Qui & a quib. manum. Vel potius inccr- 
tum vascrat in obligationc, /. 75-. de V. Obl. Ex traditione cnim 
appn r cre debcbat, quodnamerat venditum, ita ut, fi utrumquces- 
fciaurcum, illud haoc*ctUf venditum, quod erat traditum : fed 
jiofTro in cafu,quamv\s contra mentem contrahentium ahud fit tra- 
ditum, tamen re ipfa venditum intcliigitur vas aureum, idquc t 
vendiiore prxftandum. Averanii autem lcntentia nnhi prx cxteris 
arridct : nam Cujacii aliorumquc fentcntia non iatis firma vide- 
m» , (l) quia in pnore hujus lcgis parte JCtus loquitur de vendi- 
Ui veftimcntorum intcrpolorum pro novis, qualis venditio du- 
b»6 pocul valet, quacum ilia vcnditio in fine legis comparatur, 
at apparct cx vbcc Quemadmodum . (2) In hac noltra Jcge prxfta- 
tur id, quod vcnditum eft, ideoque emptio nulla cfle con potcft: 
alioquin cnim nuila cmptio valerct, fi ulis eilpt nulla, ubi prxfU- 
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tellnre . 
>richa!cum tu: 
cro non irr.fLC 
:rv. tum , vcndi po. 



tuf , quod vcnditum eft. ( j) Non ' 

cx empto dari,licct Emptiofitirrr- ; Xf 
intcrclt, non vcro , uti hic, rcm ipfam ^ i; 
tali acfrone ad intercfle omnrs Ici^es. 
tx , loquuntur. Quoi ad alr< - ti 
attinet : llla etiam non placet , C - ; 
rnus ) orichalcum non cit aurum, icn. 
dam fpecies, propriis viribus conftans ; v 
ut ait Quintil. /. i. c. 9. vocem compon)- 
tcra Grxca. (2) Vcrum quidcm cft , c 
longo iara tempore non repcriri ; fed ad 
cx veibis pacet, illum dicerc voluiflc, q:i^ 
poris non amplius effbderctur c terra • I. 
tninus illud , ab horainibus longo tem 
vcl ctiam dicerc poflumus inccrta.n ju**. 
patet etiam ex ipfa lege, quod non crra i m f ucr j t m ™nc mnrc- 
naej nam tunc non tcnerctur vcnditor <1;C a a rc aurum , fcd ori- 
chalcum ipfum, v>y4 vcndidit, atque ruerca id, quod intcrJ' 
fcu quanto rcinoris prctii fit GridwTr'^ quamaurum, f. 13./ 
& d. I 21 §. z.de Ai.. *mp: t N.'C fcntcmia: obctl, qucx 
-licet in ^ipulationc, /. 22. de P.V r ,; , n ^/ ^ ,„ y^. * 
P/j». t: |n ^na; : -ne /. 18. <» ^ j 3 / cnatum fucrit 
in matcr^., W. / c°.j: tamcn valeani Cui ftipulatio, non vcrc 
venditio valcat, hanc reddit rationem D. rtnus,quia fupulatioeli 
ilricti juris, venditio vero bonie fidei. Scd illa non valet, qui- 
idem in pignore, quod tamen en; bona: r J ,ei 2.3. lujt. de al . 
obtinet. Vera ratio diverfitatis mihi efl" ^detur, quia fi pignus 
ftipulationem & donationcm nullam e'ij diccremus, qunndo cci 
pro auro erat oppignoratum, promiflu n vd d^uim, nihil tun 
in obligatione fupcreflet : ideoque crcdit . & ftipulatoris imcrc 
faltcm lllud corpus, quale qualc fit,dcr r ,atque ltn xs laltcru 
obligationcm venirc, & quia in hifce cc r aftibus nihil cx horu 
parte interveniat : quac ratio minimc <- wcnit cmptioni ; qc 
Emptor vicifiim cfcligatur ad folvcndum TCtium. ltaquc poti 
ejus imcreft, nc in *rc confiftat Obligaao, quatu ut , darr.ms'- 
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x? pro auro. Vid. Cujac. ad tL L 



.1 

propofitu.», cxigit nunc, ut errorem, 
paucis illuftremus : quo in cafu diftin- 
^artibus rei majoribus, quarum intuitu res 
; " ' |? inoribus , five acceflbriis fucrit erratum. 
cafu Zhci™f° : . w - 8' »l'qu« f mit domura , quam 
•X venditor cof ignorarcnt rtunc cnim NervaSabi- 

* ?Caf?ius rcpone™' nihilvenifle, licet area mancat, pccu- 
nque folutam cond ci P 0 ^' de c*ntr*h Em?t. vel cmit 
undum , in quo • arborcs V1 vcntl dejectas, vel lgm ab- 

fumtas elTe: & ncgatur, cmptionem valerc, fi contempla- 
tjonc illarura arborum( vcluti oli v«i) fundus illc fuent emptus, 
/. 58. Stqte eod. Pofter^ vcro in calu emptio valet j vcrum 
mptori datur aftio ad 'd quod intercft ; vcl , acftimationc boni 
n arbitratu habita, cmptorliberatur a prxftatione pretii , quanto 
moris res fucrit inventa. «* tq . uc narc aiftin&io optimc convcnit 
fundamcnto, cx jure tmvT**' 1 f ! l ,ra C"P- allato: quara- 

vis CI. Noodt de Form ******* C II. & Faber m r*ti&~ 

tiaL ad d. I. 77. pauca in hifce legibus 57. & c8. Pauli atquc 
Papiniani elTe putarint, quarum legcm pofteriorcm Faber adfevc- 
pt unicam cx Papiniani.f-«eff'bti« eflfe , cui Tribonianus manus 
injiu'erc aufus eft; quod tamen Wjfknbach. in luis Emblemati* 
bus ci non concedit: pbrimas enim Papiniani lcges rccenfet , qui- 
bus Tribonianum manam fuam injeciflc ptuat, uri in /. i.deVfitr. 
if. de Rtt. mtpt. I. 13, §. nlt. de Tntor. & CnrM. & /. 5. de fmr. 
^dicill. Iate dc /. 57. Jr f 8. v id. Hubcr. isj Emnom. sd UUu & 
ujac. /. 14. ij^ii, r^bi Icclionem d. /. 57. defendit. 

V R 
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nus: icquitur crror in quahtatc, rw* rcs a. 
in emptionein non cadit, dum (acra, j'^ habct, (ivcquac 
pro profanis fuerint diftradta ; ouorum 0 r> 1 '& 0 ^ & wnilb 
efle cmptioncm §. ult. Inft. deContratj. mpt\ J r! COP J at nu1)aiT1 
§. i. D. #<?</. ncquidem in cafum, fi res facra 3 . ' in 'j.H 
homo fervus fucrit fadus; quia fas non cft tr !* cr r an \! vc . 
d. t. 34. §. z. nifi tamen tanquam accc" -o 4 «P^w-ciiiiin 
j l. 3 T I tr r 1 u * !1 pr.nc.p.ihs ven- 

dantur ut., V. G. fepulchrum cum agro , 

/. z». e* z 4 . Atque tahs crror vitiat ; l oncm ma £*£ 
fi ab ignorantibus fucnt comm.flus /. 6. r«4 - ^ ii cmptor » fc ; *nf 
Iti qualitatem, ab ignorantc cmcrit, tenetur, , u prellurn ioiVdr,- 
ncque folutum rcpctcrc poteft, arg. /. 57. 5. z '.^. I. fz-& *o/ 
d* R.jur. Se ipfum enim circumvcnit /. lC, §. 3.. ^ £,* f r*/. ca«( 
vid. CL Voct. <^ tit. D. </# ^m/r**;. £«pt. j-. DiflTcntit CJ 
yan Eck in princip. D. ad tit. dc contrah. emy. $ ix. Si vero 
ignorans a fcicntc vcnditorc cmcrit, licer rcm ipi.! i pctcrc nrm po- 
teft, tamen datur Ac"ho ex empto, ad id, qu* i imcreft, <e n 
vcnditorc noncfle deccptum , d. %. ult. In' t. *z. §. i.^.N , 
quc obftat /. 4- & 7°eod. uhi Uheri \ nnv & 'oa (acri £<: 
giofi emptio valerc dicitu r 9 li al> «^oranie fu? • contracTa: *■ 
refpondetur, quod emptio quidcm» vaL. :,quaten isa&iocxeropto 
detur, ad id , quod intereft, non vero ut aliccvio fiar, d. §. uit. 
Juft. & I. 61. §. 1. Similitcr rci alienas nullom jfc pigniis,/.6.r. 
fi alicn. ret pign. Jit cUt. Datur tamcn juck.um contrarium, id 
cft, A&io Pignoratitia contraria ad id, quo i nterc:ft /. 9. D. de 
Ptgn. atl. vid. Cl. Voct. d. I. bccus eft 11. : ••irulationc : nam 
jlla, fi quis homincm liberum, rcm facram vcl rcligiolam fucrit 
ftipulatus , ipfo jurc nulla indc detur a& . f.cundum §. 1. & 
z. hft. de Inutil. Stiput. Ratio diflfcrentlc cft pctcnda cx 
divcrfa contraftuum natura ; ftipulatio cnim cft itndi 
juris in quibus negotiis nihil ahud , quam id ipfura , dc quo 
inter contrahcntcs aftum fucrit, peti potcft, -denque (i mh.l c ts- 
modi rcpcriatur, cvancfcit a6cio; cn )P rio — • M10 vcrocftb^nac 
fidci; in qua non modo dc alienationc rm.m icd etiam de omni- 
bus, qux ex bono & aquo pneftanda funt, h-ct de h.s n.h.l ruc- 
rit convcnrum, agitur, ut cadcm dc his Adio compctat : inSn- 
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S ' m ,aum ; in emjw & venditis potius id, quod 

ulatione id, quod d iuum fit, fequendura elt, iccundura 
.&um, quam id, 
.'. 6\ §. I. dc Cmn& r 

VII. 

^ vcluti fi quis mulierem, vel virginem pro 

Snn fexu crratur' ^ dl io> / u> § . w ,. /> ^ 

xico, vc\ contru em pnctatc ruerit crratum . v j utl fi 

^;;z P X> alic r; v /n d,dt v r r nequiscrran src m 

uau aucnam ement/. 16. />r. * c»wr*fc. «»/>/. v.d. Meien Co/fcr, 

Wn/. 4^ ///. #. * Om/r^. r^. | »4- 4- * * « 

vlXlUrt../^ /r*tf*f. UlHjir.jHr. dc Empt. & vend. p*g. 447. 

L>c crroic. in quantitate rci vcnduac commiho, tanquam cmptio- 
oetn nuUam non rcddcnte , C*p. feqtc %. 5. agetnus. 

t ** • » 



C A P. III. 

+ • ■ 

Erroris fpccies^ qua emtionem non vitiant , explicat. 
Letltonem Florentittam 1. 21. §• 2. D. de acl:. empt. 
tuetur 8 wr«z» fenjum L 34. de Contrah. empt. 
ollendit. 

I. 

Rcftnnt erroris excmpla proptcr qucm cmtio non vitiatur. 
te,t primo qudcm le nobis ofieit error in perfona commis- 
lus, ita ui vcl venjitor ahcri diltracturus , vcl cmptor ab alioem- 
pturus tuilTet. Talcm cnorcm emptioncm vitiarc putat Cl. van 
Etk d /. $. 16. verum hoc quidcm eir. in ncgotiis beneficis, dc 
quibus lcgcs, quas alligat ( nim rum /. 9 pSjf. & /.4. C. dc 
Hered. inflit.) loquuntur : nam in his ptrn.agni intcreft , an fa- 
mulus donum ad amicum , an ad inimicura ejusdem nomims per- 

tulent: 



■ INAUOUR.UI 

tulerit : fedin negotiis onerofis talis error eft uccklcnuiis ideoo,,» 
oon vitiat «on&n, quia emptori perinde ett, , quo* ^Tna! 

M, qu* ob furorem vel fim.lc vmum contraher; ntqak,» 
ptionem facit nullam./.z. 5. ,<s. qu ia osnfcntirc non v . 

tSaii* non potc ' 1, ut dicitur '° 8> 5 *' dt °P' v ' : 

IL 

W in qualititc accidemali cmptioncrn non fkiat: uti (i) fi 
mulier pro virgine vcmcnt /. 1 1 . 5. i . 4$ Contrede. empt. Ucm erjam 
citdicendum, (i quis corrupum , vcl mciririccm, pro virginedu. 
cat: nam matnraonium ob boc diflolvi ncquit, licct Mofes Demt. 
xxii.f .21. talcm fcminam ad ncccm ufquc lapidari juHcrit. (z) Si 
tarrum vd argcntum deterius fivc impurius pro purr* fucrit vendi- 
tum, /. 10. de Contrah. empt. quod etiam tunc fic, quando rcs 
inaurata vel inargcntata pro puro fucrit vcnditt, /. 14. eod. qua dc 
ic cgimus fupra Cap. II. %. 3. circa princip. (j) Si ^ctum, quaf 
aliquando fuit vinum,pro vino vimdatur. /. o. c mtt. de Cemrah. 
tmpt. quia eft cadcm prope «7fc: id eft, fubftantia rini penc ma- 
net eadem, licet aliquid accelTcrit, quo deterius cflct ; fecus cft lt 
ab initio non fucrit vinum, fcd acetum, quia tunc al.ud pro alio 
veniit, & non cft amplius cadcm: nam vinum acidum ctV 
vinum* acctum non cft vinum. Vid. /. 6. de Peric.& Commed. rei 
vend. iibi vina acida ctiam comprchenduntur vinis. A idc 1.9. 
§. 1. & z. de Tritic. vin. ol. leg. & l. 3. §. f . de Pen. legmt. Nam 
ernptor llbi impuure dcbct, quod vinum non deguftavcrit , vel 
deguftatum malc probavcrit, /. \$. de Peric. & Commo J r C i v < n d. 
(4) Itcm in cafu /. %u 5. u.de Aft. empt:fi quis nvxt,, quafi ci-f 
trcas cmat, qux tales non funt: hoc enim in cafu ci cura cft m 
qualiutc & prctio ligni; qualis .'crror non vitiat emptioncm , fcd 
n&ioni in id, quod intereft, facit locum: vid. /.9. io. & 14 *k 
Comvdb.ompr.lXAKtenxA lc&ionc Floremma, noivopu > !l a^- 
bagibus, quibus Cujacius aliiquc Cnp. \i ckc* med. .V.lcga» 
mumur.(i) InXcrunt cnim paniculaoa uluiarqn tojuqualts cmcn- 
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datio nobis qoam maxime cft cvltanda : nam alioqain cx nihiloali- 
quid,& cx quo nihil faccrc poflumus. (i) Qualitatem fumuntpro 
Waterta, quod fxpe fit, ut illiajunt: idquc prjecipue probareco. 
nantur cx d. I. 14. dt Cmtrah. empt. fed vcnus eft, lbi errOrem 10 
materia Sc qmlitate fibi inviccm opponi & ad crrorcm in materia 
fequentia vcrba pcrtincre: Vt puta fi & ego me yendere aurum pu~ 
arem, & tu emere, cum as cjfct? Ad cnorcm in qualitatc fpccraro 
jcc verba : Ut puta coberedcs viriolam , ejua aurea diccbatur , pretie 
xquifiu uni heredi vendidijfcnt , eaque inventa effct magna ex parte 
tnea? (3) Emblcma Triboniani agnofcunt : verba cnim illa, quam. 
ju fupra diximms, rerercnda efle putant ad d. I. 9. & 14. non vc- 
ro ad Pauli libros , ex quibus hxc Lex 2 1 . cft deiumpta*. fed par- 
vi intcreft, an verba llla fint Triboniani an Pauli; fic nulla eft 
-auGi, cur Pauli efle ncqueant, licct locus illc hodic non fuperfit: 
;.am alicubi id dixuTp potuit. Exfcriptorcs hxc ctiam vcrba in 
Digcfta rctulcruntj quaiia multa iis accidcre. Atque hanc lc&io- 
icm tucntur Autumnus & Hubcr. m Euuom. ad h. I. Herald. Obf. 
& mm 1. Thcf. fur. L».p. 1535-. ubi ctiam latc cxplicat, quid 
^eiffemire * aecipi m i\\z \cgc. : 

• • . «j *. »" * • • \ • ; o * »1 »• 1 - S 

• • ' I I I. • » 

• . • 

j. . , ^ ■'#'•* i 

Valet quoquc vcnditio, fi crror nominis tantum intervcncrit: ta- 
lis cnim error, ut & in aliis, vcritati non officit. Vid.£ 4. C. de 
Tcfiam. /17. pr.&%.i.de Cemdit. & Demonfirat. modo dc cor- 
porc conftct /. p. $. 1 de Centrah. empt. I. 4. de JLegat. 1. Item , 
quanoo eraptor majus, vcnditor minus prebum cxirrimat: quia 
qui confentit in majus, confcntit ctiam in id, quod minus cft : 

«eucn contrancntium fit mjuna , arg, /. fx . Ucat. , 

. ' 5 . " - t . - • : . •• • . 1 . t- • - f 



IV- 
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*Z m r T m ^, m rci vendfae, valct quidcm 



^^b», nt fcunnu», an pretiom fit augaidum^vcl 



imnuendum pro rata Quantitatis majoris, minoriiv*?, quam adeflc 
credcbatur, ncc ne. Priori in cafu, fi quantitas dcraonftrationis 
gratia fit adjccta, five rcs ad corpus fuerit vcndita, modus rci ma- 
jor minorve inventus non augct ncc minuit pretium, mfi dolu» 
yenditorisjconfuito mentientis,concurrat,/. 13. §. i+.de Ail.empt. 
Pofteriore vero in cafu .proutmajorminorve rci moduk 4»»veniatur v 
pro rau augcndum vcl minucndura eft prctium. Vid ./.40?$. i.D. 

dt Contrah.empt.l. I. pr. & l. 4. §. 1. D.de Atl. e„ ft. 6c quidem ita 

fit illa Audio, vel Minutio. Siminor fit menfura, tor etigit, 
an prexium remittere, an id, quod deeft, fupplere velit : fi vcro 
fit major menfura, cmptor cligit, an pretium augere, an id,quod 
fupereft| venditori relinquerc velit. Vid. Grot. de f. B.ac F.L.z, 
C. 8. $. II. & in AUnud. ad Jurisprud. Holl. L. C. 14. n. $0. 
Neoftad. Cur. Holl. detif. 18. & Ccleb. Voct. ad ut. Jf. dt Contrah. 
emft. $. j. cirea med. ubi ctiam docct, quando Quantitas magis 
pemonftrationis, quam Taxationis 

• _ . j . •• • *' - • * 

; At fi quaeras, quomgdo res fefe habeat, fi in acceffionibus rei 
principalis fuerit erratum j & quid aceeiTionum nominc fit pr x- 
ftandura , incidimus in difficjllimam /. 54. dt Contrah. empt. ubi 
dicitur: SH» tmptiene fmndi diilmm fit, accedtrt Stichtem fervum 9 
neaue inteUigatmr , nmu ex pluribms accefferit , id eft, acccdere de- 
buerit , cum dt alio tmt*r % dt dit vendstor fenferit. Nihtlemiuus fun- 
*\ vtudititnem valere etnfiat. Std Labtt att^ eum Stichum deberi t 
qmtm vendittr intellexerit. Quibus in verbis duo dubia cflc patet: 
(l) Cur valeat cmptio; quacalioquin per errorcm vitiatur, 7. 9. 
pr. de Ctntrab. empt. (a) Cur venditoris potius, quam cmrtons 
fit ele&io, cum oblcuritas pacli venditori nocere foleat, /. n. & 
11. D. fd. L $9. D. dt Pa8. & l. ijz. dt R. Jur. Quamob- 
rcm Conftantineus , /. z. Su+tii. entd. e. 16. tom. 1K. Thef.jnr. civ. 
p. 581. fcribit, nullam in toto juris corpore efle lcgem venrilatam 
ac cnbratam magis , quam hanc /. 34. eamaue dubia proCul aulus 
cft a ncminc adhuc intelk&am aflcrere. Verum ad primum du- 
bium quod atunct : rcfpondctur , quod ertor quidcm nullam rcd- 
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dat cruptioncm, u iu *- principali acciderit, d. /. p. eU Contraks 
empt. non vero fi in rc acceflbria fuerit crratum : nam (i) hic er- 
ror non attingit confcnfum. (2) Promiflio in errorc non fuit fun- 
-V** \\\ % ncquc confentantum eft, ut Acceflio vircs negotii prin- 
^ , mfrinyi ac labcfactet, quoniam utriusque una ut vcnditio. 
' \) Acccflio"' cdit rc? principali, cjusque naturam ac robur induit; 
Vid. t.*il?. ». & l. 178. de R. Jur. (f) Quae de tc prin- 
cipali dic " "- l omnia funt dicenda de re acccfforia, /. u. 
§/ * 7. di mpt. Vid. Avcran. /. %. c . x, $. 3. & 4. Circa 

dubium fccunuum major cft difficultas; nam Avcran. d. Cap.i.%. 
6. fcribit, qi od illud omnrum, qui nnquam fucrunc, torfcnc 
ingenia. Et'(i) quidcro nonnulli vcxant & (ecant verba poftcrio- 
rn. Com i i U Cnarondai cx MSptis legunt eum Stichum u$n dt- 
kcri^QHtm venditor inttllexerit. Cujae. /. 1. Obf. 10. pro vendi- 
tcr lcgit empter: quod etiam placet Labitto, e. j. Vf.ind. $. 38. 
Qjutn obrem Cujacius, acemme cum cflet reprehcnlus a Robert. 
/. 5. Anim. c. 9. Suarcz. /. 1. Obf. c. 22. & Guiliclm. Forncr. 
/. 2. Seletl. c. 18. tom. 1. Thef.p. 67. morc fuo fortius cx Grae- 
cis & confcqucntia kgis emendationem illam defendere conatus eft, 
ttbs 9. Obf. 57. uhra mtd. & lib. %\. c. 31. Forncrii vcfba lubet 
adfcribcre: is cnim poftquam verba lcgis noftrae exfcrtpfit, ait: 
H*c Paulus :\In quem contortis ungusbus non erubuerunt cati bominet, 
cancellare & inducere Venditor tmf ue ejus locmm Emptor fubregare. 
Aflutc \ At nos tyrones tam callidum vctcratorum confihum non ajfe- 
wtimur , auibus fimplex docendi juris via & ratio magis probatur 9 
•uam audaces ferulaque dignas Itgum emendatrices manus fiuceris & 
nttgris locis corrumpendis admovere. Acerrima faneverbain Phoe- 
aicem JCtorum Cujacium, quem hic tacitc Forncrius intclligit. 
Vid. Cclcb. Otto in Prafat. ad tom. 1. 7 hef. fttr. civ. p. 1. & z. 
ubi ctiam oftcndit fimultatcs fcmpcr fuiflc intcr Cujacium & Antc- 
ccflbrcs Aurclios, qualcs crant Robertus & Fornerius, carumque 
caufas addit. . (*) Conftantincus d. Cap. 16. diftinguit interpactura- 
obfcurum, ambiguum & mccrtum, atquein obfcuro, quod nullo 
aodo potett intclligi, contra vcnditorcm & eum, qui apertiu* 
)qui potuit, £cri interprctatibncm, /. xi. da Cmtrah. empt\ l; 
39. tU Pa&. ln ambiguo, quod plunbus modis mrclligi po- 

tcft» 



;:IN A UGUR A LIS. 
fcft, acquc contra profcrentem fieri intrepreiationem , K * 7 . J. i; 




eod. (3) Charond. Itb. 3. Pgrif. c. 1 1 difaimcn pon ii mtei \ jcn 
comradus claram 6c obfcuram, atque priori in cafu lavsn iiinc cfl: 
vcnditori ; poftcriorc vcro fccundum emptorcm efTe pronundan- 
dum. (4) Pragraatici vctercs intcrpretationcm ficri dcl crc putanc 
contra eum, qui cx obfcuro, fivc ambiguo contra£t;< .A11 ahquid 
pctit , adeoquc contra actorem , fccundum regulam : Attort «>* 
frobAntc , reus abfolvitur l. X. D. di Probat. /.4. C,de Edend.(f) 
Glofla , Faber, Huber, in Eunom. *d d. I. 34. ahiquc, con< - 
tioncm de Sticho, fundo acccfluro, ab emptore ac jc&am fuific 
putant, ideoquc contra eum interprctationem fieri fibicjue imputare 
dcbcrc,quod voluntatem fuamnonapertiusdeclaravcnt ;iJqiie pro 
bare conantur cx vcrbis: Siintmpttont fundi diclum fit. Emtio cnim 
refertur ad cmptorem, & abco contrahitur , ficuti vendttioad vcn- 
ditorcm refertur, & ab codem contrahitur. Sed ratio i!la nonwr 
j&rma mihi vidctur, ut contra communem regulam dicamus, ; 
cium hoc ab cmptorc adjc&um fuifle 2c; (4) quidem ,quhvUixi 
jocabulis cmptionis 8c vcnditionis promifcue utuntur/ ip. de d 
empt. Imo etiam in hac noftra lege id fit, ut, quod antea cmp« 
tio dicatur, poftea venditio nominerur ; quia, uti fiipra c. 1.^ 
jam diximus, nulla caufa cft, quare hunc contra&um vcndttto* 
nem potius, quam emptioncni notninemus. Et ideo quod hic di* 
citur : Si tn emptione fundi dttlum fit uccedtre Stich*tn , rdio lo- 
co dicitur , Quod in venditione acctjfurum effe dttttir* ifi . Vi: 
io /. 33. de tsEdtl. edicl. & alibi paflim. (b) Quia pacla, qui 
bus convcnitur, ot aliquid vcnditioni acccdat, fcmpei a vcnditorc 
adiiciuntur, ut in /. 40. $. 1. 6c f. I. 68. pr. de Contr^. empt. I C. 

« 6. I. 1 1. f. 1 7- /- *• *7- * 5" 3- * /• Sf/ P r - 

pluribusque aliis locis. Et c contrario nunquam ta ia patta >b 
cmptore adjcda rcpcriuntur. Itaque (6) potius cum Averanw 
d. c. %. dicendum cft, hic non quxri de Ambiguo, quod vcn- 
dirorinocct, fcd dc Errore, in quo dcbitoris cft el^oj qu>a-vcl 
in gencrc Jnus Stichus cx hifcc duobus , cjuos vcndiior babebat. 
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vel alccrnative hic, vcl ille Stichus vcnditus cenfetur : naffl uctcm 
iuc in cafu, fivc in generc, five alterriative Stichus fit venditui f 
*enditoriseft ele&io fecundum /. fcf ^.%. fen.de Contrmh.emft. 
I. 60. eod. l.pen. %.mlt. de A&. empt. qua in lege obfcrvandum 
sft , quod lbi contineatur fcntentia cjufdcm Labconis , de quo itt 
noftra legc fit mcntio. Quod hic non quaeratur dc Ambiguo^ pa- 
?et cx eo, quod in noftra Lege fupponiturde alio fervo empto* 
rem, dc alio venditorem fenfifle: tunc enim pa6tum non cft anv* 
'^iguum, led certum; ot nulla voluntatisquseftio incidit ■ quamob 
cm conjc&urae ad indagandam contrahentium voluntatem non re» 
-juiruntur. Vid. /. »$7. $. 1. de V. OH. m fin. ubi dicitur: emiA 
m eo , quod tempore mtqme fnQo finitum e(l , nullius efi conjctlurm 
Ucut. Aliud cft Errare , aliud Ambigue pacifci , uti haec duo 
diftinguuntur in /. fti. %. 1. fti teft.fmc. Erratur enim, quando 
aliud proalioaccipitur, vcl alter de hoc, altcr de illo fentit, (b* 
que contiahere putat. Vid. /. tf. D. de furijd. /. 4. pr. dc Jm- 
ikm t. 83. %. 1. d. t. 1 37. $. 1. * r. QH. Idem ctiam fit m 
loftra lcce: nam cmptor de hoc, vcnditor de illo fcrvo fcnfit; 
ideoque ibi dicitur : Nihil ominus fmmdi venditionem vmttre cenflmt. 
Quod abfurde diccrctur, fi dc Ambieuo eflct quaeftio; quia ambi- 
guum non vitiat emptioncm : £t ambiguum cft.fi non fatiscon* 
lct, quid a&i fit, /. 33. de Ctntrah. empt. idque interpretatione 
vcrborum diriraendum cft, /. 1j1.deR.jmr. Hanc fcntentiam 
quoquc illuftrat Cicer. /. 1. Invent. ubi dicitur: ex mmhigmo mm* 
tem nafcitmr controverfim , cmm amod /enferit Scriptor 9 obfcmrmm efl. 
^uintil. /. 7. Inflit. c. 9. Ideoqme frufhm prmcipitmr , m im hoc 
ftstu vocem ipfmm md noflram partem conemur vertere ; mmm fi td 
fieri potefl % amphdwlt*, id eft ambiguitas, non efl. &c d. I. 33. de 
Contrmh. empt. Primmm fpetlmri oportet , quid mSi fit : fi nom id 
mpp*re*t , tmnc U mccipitmr , qmod venditori nocet t ambigum 



VI. 

■ ? •••..*• 

Coronidis loco adhnc fciendum eft non mandantis , fiw eo- 
m, qu.bus ex eo contra&u acquiritur aQ,o , toi conrnhentis, 



1(2 

> ■» INAUGURALIS. 

five mandatarii crrorem attcndendum efle : nam fi. v. fcrrus 
vcl filius fam. contrahat, non eft wquirendum,qmd ii,^ insJS v ...{ 
patcr , fed quid illc , qui contraxit , cogitavcnt : nequc i.W- 
rcft , an iuo, id eft , peculiari nomine , an ve r.om7ne 
domini , id eft , nominatim domino cortraxei it • ner 
ctiam, an habeat mandatum, &, fi mandatum habea . an dc rioJ 
mineccrtovel inccrto, ideft, generaliter emendo.V /. zz, "<;> 
Contrah. empt. I. 2. D. de Litigiof. & l. 51. de £&/. , , 
yid. hac dc rc late Cujac. ad African. tratlat. 8. «i l $ u 

T A N T U M. 




cr 
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COROLLARIA, 

I. 

jLeafk juri Natura non efi contraria. • 

1 L 

ides hofit data fervanda efi. 

II I. 

Paterjilio exberedatc refte dat tutorem. 

I V. > 

Conditiio furtivadatur adverfus furis beredes 
injolidum, lcet nihil ad eos fcrvcncrit. 

i 

Judex Jecmdum alkgata €5* frohata in Judi- 
cio judictre debet. 




TER INWIJINGE 



V A N D Z N 



H E E R E 



WILLEM METHORST 



W at glorifpoor, 6 Neef! koomt my tcn lenden prikklen, 

En ftuwen geeft en bloet naer boven in het vat 
Der herfnen, die niet light met zangtrant zich bcwikklen, 

Maer nu aen 'tdichten zyn geraekt en uitgefpat? 
Om ongeveinsdelyk de waerheit hier te zeggen : 
Ik koft myn zinnen nu aen bant noch ketens leggen. 

Met d'aenblik van uw ftof en twiftftry t floeg 'k aen 't dwaek* , 
Het was, of my een fpoor van dwaeling tegenfprong, 

En wederhouden wou , om nergens in te faclen : 
't Was, of cen donkre wolk op myne dichten hong. 

Iloe raekt die, dachtik, wegh,en uit myngeeft vankantcn? 

Men moet op koopmanfchap niet leggen lanterfanten. 

Zoo zagh ik, hoe uw pen, fteets hoogerin hct klimmen, 
De Dwaeling dra ontnaein haerpronk-en kleurgen rok, 

En gantfch niet beuzlen wou in lofie letterfchimmen , 
Maer ftects beloopen 't velt met uwen lettcrftok , 

't Gcen anders niet zoo light in vrugt is af te meeten. 

Geen wonder! dit beftaet en baet uit veel te weeten. 



Als zyn Ed. in de Hooge Schole t' Urrecht 
tot Mcefter in de Regtsgcleertheit 
vcrklacrt wicrdt. 



Op den 18 May MDCCXXXVl. 




Zu 
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Iks leert het heidendoni aeh Goddn en Godinnen 
In Naemen , die men gaf , of die zy kreegen eer. 
Jaer is geen Godenheic ter zaeke» zelfs in 'tminnen, 
Of 's menfchen daeden faem ontfangen daeruit leer , 

clyk zy ook den naem ontfangen van de daeden. 

ulks hcoft ook Pailas ze s die Godtheen aengeraeden. 

Wie evehwel met ernfl Minervacs borflen zuigcn , 
Die weeten van de konll, de fchikking, prys en lof, 

En 'tbefte \a L ftof ten oogmerk wel te buigen, 
En toonen hunuc konft in haere leCterftof, . 

Ook in dcr /^eken ry , als doec uw lettcrkennis , 

^en vyandin van wild* en woefte letterwennis. 

lier zyt g een vyant van. Gy toonde klacr de dwaeling, 

Die lightlyk vallen kan en hcchten zich in waer, 
In koopgoet, dat te merkt fteets krygt zyn ademhaeJing, 

En zelden even fors gedrongen wordt, als raer: 
't Geen men ccn hooftpunt ook verkleincn moet niet lightlyk : 
Dat weetcn koopiien befl , die handlen evenrichtlyk. 

Gy kent hier lift en fchyn, bedrogh en wanfchynverwcn , 
AIs hadd' n die Godin de ftreekkleur zelf geleert. 

Men kent Jiet ^orfelain het befl aen zyne fcherven, 
En aen de fbikken beft, het gcen is opgefmeert. 

Men kan beprocven dra het ftryken en 't beplakken 
^an goedren, die men koopt en verkoopt , acn 'tverlakkcn. 

*'l • • . ' 

l Ioe zal ; hoe kan ik des uw pen bchoorlyk pryzen , 

Ten manlyk twiftgeding gebruikt, gezwaeit, gefterkt, 

Ln doorbeveftight met geletterde bcwyzen , 

Ook nergens opgefmukt, ter ftoffe kort bewcrkt : 

, waer ik elders lees, by pleittacl als voldongcn? 

t ftaet my ongewrikt, bezcnuwt, ongedrongcn. 



Geluk des , Wakkre Neef ! op Themis kiimbre trappen. 

Zy heeft haer weetenfchap in uw' perfoon gekroonc , 
En , in haer' fchik uit gunft voor andre weetenfchappen , 

Zict z' uwe pen ter ftof alszins daermee geloont. 
'tMagh my gebeuren U daermede te beiukken. 
De zaeken fpreeken zclfs cn toonen 't by de ftukken, 

Geluk ook , Wakkre Geeft ! daer gy op 's Vadcrs kuilen 
Gezecten zyt ten Raed' en Vroedfchap' uwer ftadt. 

Zoo laet de droef heit zich allenskens weder fulfen , 
En tempert zich in Godt , die 't al beflooten hadt. 

Zoo raekt een Godtsgezin beft door des Heeren vreezen 

Getrooft, verquikt, gefterkt, aen 't ftaen en opgereezcn. 

6 Welk een groote trooft is dit de wakkre Moeder? 

Zy gantfch bedrukt ter rouw om 's Mans verlies en doot, 
En miffende , helaes ! den trouwften Huisbehoedcr , 

Verblydt zich in haer hert; de kalmte koomt ter fcho 
En droogt dcn traenenvloet , tans ftaeg gewoon te rollcn, 
En , ziende fmert voorby, ontwent zulk fuizebcllen. 

Wel aen dan , Wakkre Ziel ! zoo kortlyk op elkandc 
Gewiflelt in het deel , 't geen Godt den zynen geeft. 

Wel aen, 6 Meefter, die het eene legtby tander! 

Leef dankbaer, hou en trouw den Godt, die geeftenle. 

En zorgt, dat hy de wond der zynen wccr kan hcelcn. 

Godt wil u zegening nacr maetc tocbcdeelen! 

By een' gemeenen trooft, en boven al aen Moedcr, 
Is hier betaemelyk myn wenfch , in Godtsgemecnt , 

En uit myn hert gedaen: U ftiere d'Albehoeder, 
En hoed' uw' wcrcltgang, en maek' u dra vercent. 

Zoo word' de droeffcnis getempert mct goe vreugde! 

Zoo koom' dc blydfchap m , die 't left het beft beheug^ 



Dan 



Digitized by Google 



Dan zal ook ons geflacht ; dan zullen onze huizen 

Zich toonen bly verheugt , ja 's Hoogftens roem en eer 

[n geene deelen ooit verachten of verguizen , 
Maer heffen , dat het dreun' en ons zyn' lof vermeer'. 

De Heere doe u in zyn gunfl, uw welzyn , trouwen, 

En van uw 1 ftamm' en Naem , METHORSTEN faem aen 



fchouwen. 



. T ESCHEMAKER, 
J. U. D. 



TER 
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. TER INWIJINGE 

V A N D E N 
H E E R E 

m 

WILLEM METHORST. 

Toc Mcefter dcr beidc Rechten. 

W* leert my nu een' vreugdetoon , 
Ter eere van myn* Broeder zingen ? 

Apol' , 'k begeef my tot u\v troon , 
Daer zoo veel' zuflcrs u omringen : 

Ik werp my voor uw' voeten neer, 
Met wenich , dat gy zoo goet zult weezen , 

Van my te laeven , mee"r en meer , 
Uyt Pegaes bron, dien hy voor deezen 

Geflaegen heeft op Helikon, - * 

Ai doet dit doch, 6 Digtren Zon! l 

Doch, Broeder! neem hetwel van my, 
Dat hier myn pen tot u koomt naedren , 

Om u vooreerll , ter pleitzaelry , 
Tc groeten , wyl ik in myne aedren , 

Gevoel een innerlyke drift , 
Die my als dringt , om al myn beden 

Te fluiten in dit weinigh fchrift , 
Als t* eenemael niet buiten reden; 

Want 't oude /preekwoort zegt hier van: 

Het bloed kruipt , daer 't niet gaen en kar*. * 

Myn Geefl ontfonkte op deezen dagh , 
Op wien ik U de fchoone haven 

Van uw begeert' intreeden zag , 
Na zoo veel onverdrietigh flaeven, 

Gclyk 
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Gelyk een Zeeman, welk op Zee 
Zoo lang moet zwerven door de baeren , 

Eer hy op zyn gewenfchte re£ 
Kan koomen , en zeer veel' gevaeren 

Moet mtftaen : doch ! wat vreugt is 't niet , 

AIs hy zyn reis voltrokken ziet? 

Uw* loopbaen is ook afgerent, 
i let grondenwerk voltooit door ftreeven , 

En vlyt, van jongs af aengewent; 
Dit moet u vreugt en moeding geeven. 
Geen mindre blydfchap doet zich op 
's moeders huis , by vcrdre vrinden :- 

•n zangnimf ryft ook gantfch ten top , 
yl wy U , als dc groene linden , 
Zoo ras en weeligh groeien zien : 
D"' s wy Uw heil voor uit befpien. 
- 

^rd myn goe wenfch aen U volbraght, 
»ud', 6 Meefter in de Rechten! 
* tegenfpoedt noch bittre klacht, , 
jA'cn levensloop zich heghten; 
.vlacr al uw' werk zou van nu aen 
an Iuk zyn , en uw' handelingen , 
Zou men rontom verzelt zien gaen , 
aeg met een oegft van zegeningcn : 
Dan zou, de werelclt ront, uw' naem 
Verbreidt zyn door de fnelle faem. 

# 

Veel luifler van uw' roem zou dra 
( Gelyk de zon aen d' oofterkimmen 

Verryfb zeer glansryk zonder ga ) 
Met fnelle vleuglen opwaerts klimmen, 

En niet alleen het Stichts Atheen 
Doorlichten met zyn gnldc fbaelen , 

Maer flonkren door 'tgantfch aerdryk heen^ 
Alwaer Minervaes Tempelzaelen 

In fleur zyn , en alwaer haer borfl 

Noch vloeit van melk voor al wie dorft. 



■ ru. 

Leeflang dan, Broer.' tot 's moeders troofl: , 
Opdat die m haer' oude dagen , 

Zich raag verheugen in haer krooft. 
Doch, ach! dat wy noch lceven zagen 

Haer' waerden man en cchtgenoot , 
Dien nu in 'tkort zyn' leevensader 

Is afgefneeden door de doot ! 
Wat droefheit! dat hy onzen Vader 

Noch niet gefpaert heeft tot dien tydt , 

Op wien gy dus wordt ingewydt. 

Doch ftaek, O Zangeres! dees tacl; 
Wil hier niet van die droefheit waegen 

( Opdat dc vreugt eens adem haef 
In deeze ontelbre ramfpoctsdagcn ) 

Neem geen cipreflen in uw' hant; 
Maer wil nu lauwerkranfTen vleghtcn , 

En 't rouwkleedt hangen aen de wandt : 
Wat dunkt u , Dokter in de reghten ! 

Is 't wel niet 'tbeft , dat wy deez' dagh 

Niet denken aen dien zwaeren llagh? 

Ons gantfch geflacht fcheen wel in rouw 
Als wegn te zinken , ja te fmooren 

In fmert ; doch toen die Weduwvrouw 
Van u, o Broeder! quam te hooren, 

Dat gy in 's Vaders plaets tcrflont 
Het Vroedfchapskuflen zou bekleeden ; 

Straks fcheen 'er balfem in haer' wondt 
Te druipen : en dees dagh van heden , 

Doet ook noch mindren haer geween , 

En ftelt haer' hert noch zeer te vreen. 

Dus kan de Hcer, die 't alles gceft 
Na zwaer tempeeft en onwcervlagen 

(Ten teken, dat hy eeuwigh leeft, 
Om een* verdrukten t' onderichraege:i) 



e Zon wcer aen des Hemeli trans 
^n glinftren met veel grooter luifter, 
£n docn met heerelyker' glans 
e voorfchyn koomen uit het duifter. 
I [y zy u , waer gy zit of ftaet, 
lCen hulp, een trooft en toeverlaet. 

Doch , zoo 'er iets in 'swerelts kring 
Mogt' zyn (gelyk 'twel ftaet te denken) 

't Welk u juift niet voorfpoedigh ging, 
Laet dit uw' moedt zoo gaeuw niet krenken : 

Want niemant leeft hier op deez' aerd , 
AI fchoon de lukkigftc dcr menfchen , 

Wiens werk altoos genoegen baert 
En uitvalt naer zyn' wil en wenfchen. 

Ik roep u toe noch met een woort: 

Zit lang in 'cRaedthuis t* AMERSFOORT. 

J. G. METHORST. 



